A discussion of the Jewish concept of "Teshuva," which provides the possibility of atonement for wrongdoings. The article explores the process of "Teshuva" in depth and describes its relationship and significance to modern criminal law.
INTRODUCTION
In his contribution to a recent UCLA Law Review symposium,' Professor Stephen Garvey introduces and develops the possibility of viewing "punishment as atonement." ' 2 Garvey describes an "ideal community" in which punishment serves as "a form of secular penance aimed at the expiation of the wrongdoer's guilt and his reconciliation with the victim and the community." '3 Recognizing that the concept of atonement "sounds religious," Garvey insists and sets out to demonstrate that "atonement makes perfectly good sense independent of religion. ' " 4 Nevertheless, Garvey acknowledges that "religion is one place where you'll find atonement's roots" and identifies St. Anselm's eleventh century work as an early example of a theological discussion of atonement. 5 In further discussions of "theological atonement," Garvey cites not only 8. Id. 9. See id. at 1813-29. 10. Though often translated as "repentance," see, e.g., PINCHAS H. PELI, SOLOVErrCHIK ON REPENTANCE (1984) (translating the Hebrew title "Al Hateshuva"), the Hebrew term "teshuva" is a derivation of the Hebrew root for returning, highlighting the purpose and dynamics of teshuva. Teshuva affords humans a process through which they are able to renounce and repair the improper actions that have led them astray, returning to God and to their own true selves by following the path that God has set down. Cf. Garvey, supra note 2, at 1816 (writing that an apology "distances and disassociates the true self from the guilt-tainted self"); MAIMONI-DES, MISHNE TORAH [CODE OF LAW], Laws of Teshuva 2:4 (documenting the practice of changing one's name after undergoing the process of teshuva, to demonstrate that "I am someone else, not the person who committed the wrongful act").
Indeed, a number of foundational biblical verses describing the imperative for atonement speak of "returning" to God. See, e.g., Deuteronomy 4:30, 30:2, 30:10; Hosea 14:2. This verse from Hosea, which begins with the Hebrew word "shuva," or "return," opens a section from the writings of the Hebrew prophets that is read publicly on the Sabbath during the period of teshuva, observed between the holidays of Rosh Hashana and Yom Kippur. This Sabbath is commonly known, alternately, as either the Sabbath of "shuva" or the Sabbath of "teshuva." That these terms are used interchangeably to label this Sabbath further demonstrates that these words not only share a common root, but, in the context of atonement, also connote a very similar concept.
As Rabbi Joseph Soloveitchik explained, although a human cannot actually harm God, the commission of a wrongdoing creates a distance between a person and God. See PELI, supra, at 85 (citing MAIMONIDES, supra, Laws of Teshuva 7:7 (quoting Isaiah 59:2)). Maimonides movingly describes the transformative power of teshuva, through which the person who "yesterday was distant from God... today clings to God." See MAIMONIDES, supra, Laws of Teshuva 7:7. It is through teshuva, then, that the individual can both "return" to God and "return" to the self who does not carry the burden of sin.
fundamental to Jewish law and philosophy.' 1 Jewish law views it as apparent that human beings are, by their very nature, fallible and incapable of avoiding all sin, 12 and thus through the possibilityindeed the obligation 13 -of teshuva, God provides humans a means of achieving atonement for wrongdoings. 4 The complete process of teshuva thus involves not only repentance and remorse, but a more complete achievement of forgiveness and atonement. For the purposes of this comparative study, the more limited concept of charata -or remorse -is equated with Garvey's use of the term "repentance," compare MAIMONIDES, supra, Laws of Teshuva 2:2, with Garvey, supra note 2, at 1814, while teshuva is used to refer to the broader process of atonement. Cf ADIN STEINSALTZ, TESHUVAH 3 (Michael Swirsky ed. & trans., 1996).
Broadly defined, teshuva is more than just repentance from sin; it is a spiritual reawakening, a desire to strengthen the connection between oneself and the Sacred ....
[A]t the root of the notion of teshuva lies the concept of return (shivah)-return, not only to the past.., but to the Divine source of all being. Id. See also Nygaard, supra note 3, at 985 n.17 (stating that "metanoia," though " [u] sually translated as 'repentance,' ... actually means something richer [,] closer to 'whole change' or 'new state' of mind, indicating a wholly new direction").
The word "teshuva," transliterated from the Hebrew, appears in English works in a variety of other forms as well, including teshuvah, t'shuvah and t'shuva. In the interest of consistency, I have altered the spelling in some quotations to conform with a uniform transliteration of "teshuva." In the interest of faithfulness to the original works, however, I have not altered the spellings of the titles of the works cited.
11 See also STEINSALTZ, supra note 10, at 3-4 ("All forms of teshuva, however diverse and complex, have a common core: the belief that human beings have it in their power to effect inward change.").
The opportunity for teshuva is often portrayed in Jewish thought as a manifestation of Divine beneficence that allows those who have violated God's laws to return to the proper path and atone for wrongdoing. Regardless of the different stances taken in these debates, the application of Jewish law appears appropriate here, given Garvey's own acknowledgment of religion and Jewish law as early sources for the concept of atonement, see supra text accompanying notes 5-6, as well as Garvey's willingness largely to dispense with distinctions between the secular and the religious in discussing the process of atonement. See supra text accompanying notes 7-9.
17. See Garvey, supra note 2, at 1813.
18.
Id. Before describing the steps that comprise the process of secular atonement, Garvey establishes that, as a prerequisite to undertaking the process, a wrongdoer must first experience "guilt." See id. at 1810. A person who commits a wrong, according to Garvey, "acquires guilt" or "becomes tainted." Id. Indeed, he writes, "feeling guilt is the appropriate-the virtuous or morally decent-response to one's wrongdoing." Id. at 1810-11. It is the sense of "being 'tainted,' or more ominously 'disfigured' or 'polluted,"' id. at 1810, that, ideally, leads to engagement in the path of atonement as a means of removing the taint. See id. at 1810-13.
For discussions of the importance of feeling guilt or shame in order to facilitate teshuva, see, e.g., Ezekiel 18:61-63; Ezra 9:6; RABBENU YONAH GERONDI, supra note 14, ch. 1, at 21-22.
It should be noted that one of the caveats inherent to a comparative study of legal systems composed in different languages involves inevitable ambiguities in syntax. See supra note 10, discussing the translation of "teshuva." Thus, for example, while Garvey emphasizes a distinction between "guilt," which he sees as a positive reaction to wrongdoing, and "shame," which he sees as unproductive and unlikely to result in atonement, see Garvey, supra, at 1811-13, the Hebrew terms for these concepts carry no such contrasting connotations. Indeed, one contemporary scholar of Jewish law, relying on Hebrew primary sources but writing in English, expresses concerns similar to those of Garvey despite using terminology that would appear to contradict Garvey's assertions. According to Rabbi Aryeh Kaplan, one who repents "should experience deep shame" but "should not sink into depression.., knowing how ready God is to forgive.. . ." See KAPLAN, supra note 11, ch. 15, at 18-19. Cf. STEINSALTZ, supra note 10, at 6.
[G]enuine regret for one's misdeeds and recognition of one's failings do not necessarily lead to the desired outcome ... instead, they can cause a deepening sense of despair and a fatalistic resignation. Rather than promoting positive changes, such despondency, regarded in our tradition as one of the most serious afflictions of the soul, can cause one to sink even further. Thus remorse ... must be accompanied by something else: belief in the possibility of change. In this sense, the principle of teshuva -that no matter what the starting point ... penitence is possible -is itself and important has completed this journey, the victim is then obligated to forgive the wrongdoer, thus completing the process of atonement through a "reconciliation of the wrongdoer and the wronged."' 19 This Essay likens Garvey's system of atonement to the process of teshuva, comparing the obligations placed on both parties and the requisite methodology for achieving true atonement.
I. THE OBLIGATIONS OF THE WRONGDOER
In Jewish thought, the process of teshuva 20 is often described broadly in four stages, similar to Garvey's process. 21 Although the precise enumeration and identification of these stages varies among scholars, 22 the general formulation of the process of teshuva contains essentially the same elements listed by Garvey: 23 remorse, resolution not to repeat the wrongdoing, confession and changing one's ways. 24 The similarity in the general conceptual frameworks source of reawakening and hope .... [K] nowing that there is no irredeemable situation [ ] can itself serve as a goad to teshuva. Id. at 6-7. "[W]e focus on our blemishes and faults, not in order to wallow in guilt, but to use our flaws for leverage in the effort to progress .... Evil deeds, once recognized, become a constant goad and encouragement to reform." Id. at 56.
19. Garvey, supra note 2, at 1813. 20. Scholars have emphasized that teshuva is a complex and often difficult process, akin to a spiritual journey. See PELI, supra note 10, at 89 (comparing process of teshuva to a journey along the circumference of a circle, in the course of which it may be difficult to realize that the path ultimately leads to the desired objective); STEIN-SALTZ, supra note 10, at 7 (comparing one who engages in teshuva to "a person on a journey who at some point decides to change direction" and stating that "the new path, like the one abandoned, is long and arduous").
21. See supra text accompanying notes 17-19. 22. See STEINSALTZ, supra note 10, at 4. Many books and articles have been written about teshuva, providing detailed analyses of the various stages of the process form start to finish. Yet, for all this elaboration, a few fundamental principles underlie all forms and levels of teshuva .... In fact, two essentials are found in every kind of teshuva: the renunciation of a regretted past and the adoption of a better path to be followed henceforth.
Id.
23. Scholars also list these elements in various orders, many of which differ somewhat from the order described by Garvey. For the purposes of this comparative study, Garvey's order has been adopted as a general framework. Indeed, Garvey's own list is a compilation based on the enumerations of different theorists. Compare Garvey, supra note 2, at 1804 n.4 (stating that "[a]tonement involves four components -repentance, apology, reparation, and ...penance (though not all of these are always required)" (quoting RICHARD SWINBURNE, RESPONSIBILITY AND ATONEMENT 81 (1989))), with id. (listing "perception of wrongdoing, guilt, and repentance" (quoting JAMES GRIFFIN, WELL-BEING: ITS MEANING, MEASUREMENT, AND MORAL IM-PORTANCE 272 (1986))).
24. See KAPLAN, supra note 11, at 209; id. at n.37-40. These elements are, indeed, quite similar to those articulated by Garvey. Thus, attention should be paid to the of Garvey's process of secular atonement and the process of teshuva may allow for meaningful comparisons and contrasts of the two systems.
A. Repentance
Garvey relies on a definition of "repentance" as the remorseful acceptance of responsibility for one's wrongful and harmful actions, the repudiation of the aspects of one's character that generated the actions, the resolve to do one's best to extirpate those aspects of one's character, and the resolve to atone or make amends for the [wrong and] harm that one has done. 25 Garvey thus sees repentance as a crucial first step in removing the taint of wrongdoing because it is "active," leading " In Jewish law and philosophy, remorse for a wrong, coupled with the resolution not to repeat the wrongdoing, is likewise essential to any possibility of atonement. In particular, as Maimonides writes in his Code of Law, these elements of repentance are prerequisites to effective confession. 27 Words of apology that are not accompasimilarity in substance rather than to the slight difference in terminology, as the terms used for the elements in Jewish thought are translations of the original works. See discussions supra notes 10, 18.
Because the Bible serves as the fundamental source of Jewish law and philosophy, many of the medieval scholars who discuss the process of teshuva cite various Biblical sources for the different stages of teshuva.
For example, verses cited as sources for the step of remorse include nied by sincere feelings of regret and resolve to change remain empty, bereft of the crucial element that lends them meaning. 8 Citing a powerful analogy from the Talmud, Maimonides emphasizes the futility of an attempted confession that lacks the proper intent. 19 The analogy compares such a confession to an immersion for ritual purity undertaken while the impure individual continues to grasp onto the very object that rendered the individual ritually impure. 30 Just as it is impossible for ritual purification to take effect until the individual casts away the impure object, it is inconceivable that the purifying effects of confession will set in before the improper acts have been cast aside through regret and resolve for the future. 3 '
In addition to its value as an illustration of some of the underlying principles of teshuva, the analogy to the laws of ritual purity underlines the legal nature of teshuva in Jewish thought. Indeed, since the times of Maimonides, scholars of Jewish law have used Maimonides' Laws of Teshuva, incorporated as a section in his Code of Law, as a springboard for extensive legal discussions of the concept of teshuva. 32 Among the works of contemporary scholars, Rabbi Joseph B. Soloveitchik's discourses are perhaps the most notable example of careful and technical legal analysis of teshuva through an exposition on Maimonides' Code of Law. 33 Rabbi Soloveitchik posits that according to Maimonides, the role of resolve for the future in the process of teshuva depends on the specific nature of the individual's teshuva. Rabbi Soloveitchik observes that, in morse prior to resolution for the future, while in Chapter 2, the order of these two elements is reversed. 34 Asserting that there is no contradiction between the two descriptions, Rabbi Soloveitchik instead suggests that in Chapter 1, Maimonides refers to teshuva that is motivated by emotion, resulting from the wrongdoer's spontaneous inner feelings of shame, which instinctively lead to remorse. In such a scenario, he explains, it is the individual's sense of utter remorse that automatically brings about the resolve never to commit the same wrongs. 3 6 Chapter 2, according to Rabbi Soloveitchik, describes an individual who has arrived at teshuva on an intellectual level, who understands the impropriety and negative effects of sinful behavior and therefore resolves not to engage in such behavior in the future. 37 In such a case, the individual does not immediately experience passionate feelings of remorse; rather, remorse will grow out of the individual's continued determination not to repeat the wrongful actions in the future. 38 Thus, the first step in both Garvey's process of atonementrepentance -and in the path of teshuva -remorse and resolution not to repeat the wrongdoing -incorporate elements of emotional commitment and future resolve, which must be met before continuing on the road to atonement.
B. Apology
The next stage Garvey sees in the process of atonement, "confession," serves as "the wrongdoer's public expression of his repentance, whereby he openly acknowledges his wrongdoing and simultaneously disowns it." 39 Alluding again to the theological roots of the concept of atonement, Garvey refers to an apology as a "secular ritual of expiation."" n Such expiation is achieved through 41 In short, an apology "embraces" guilt and then "expels" it. 42 Vidui -confession, or apology -likewise serves an indispensable function in the process of teshuva. Through vidui, the individual unequivocally accepts responsibility for wrongdoing, at the same time displaying an outward expression of remorse and a willingness to make amends for the wrong. 4 3 Maimonides delineates the essential elements of vidui, which include: language demonstrating a clear admission of having committed a wrong against another; precise articulation of the wrong; a statement of strong remorse; and a declaration of a desire not to repeat the wrong. 44 In his more detailed description of vidui, Maimonides, who is known for precision and economy of language, 45 repeatedly emphasizes the importance of verbalizing the feelings of remorse and resolve. 46 In addition, Maimonides cites Talmudic sources that praise an individual who recites an extended form of vidui by expanding on the more basic elements of confession and apology. 47 Building on Maimonides' discussions, Rabbi Soloveitchik offers an important psychological insight to explain the power and signifi-41. Id. at 1816. 42. Id. 43. Through an analogy to medical ailments, the medieval legal authority Rabbenu Nissim Gerondi (Ran) illustrates the significance of open admission of wrongdoing in the process of teshuva. Ran observes that a doctor cannot heal an individual suffering from a physical malady unless the patient reveals the illness fully to the doctor. Similarly, to be healed of the spiritual ailments that accompany wrongful acts, an individual must acknowledge and identify the wrongdoing, to the self and to God, so that the process of teshuva can begin. See RAN, supra note 14, at 149-50 (citing Hosea 7:1). See also RABBENU YONAH GERONDI, supra note 14, ch. 2, at 8 (employing a similar analogy).
Fundamental sources of Jewish law and philosophy have often used an analogy to physical health to help illuminate the notion of the spiritual ailments connected to wrongdoing and, conversely, the healing that accompanies teshuva. See In fact, repentance and accountability for the evil in which the penitent participated may ameliorate or end past wrongs."); STEINSALTZ, supra note 10, at 5-6.
The great obstacle in the way of teshuva... is self-satisfaction .... This great stumbling block has been referred to by one sage as "obtuseness of the heart." Obtuseness of the mind is easily recognized as an impairment of cognitive functioning; that of the heart is more insidious, a condition of blocked moral and emotional awareness. Without this prodding awareness, however slight, without some feeling of inadequacy, no amount of intellectual sagacity can change a person's behavior .... The initial perception and awakening is, in effect, the first and most inclusive "confession." When a vague feeling of discomfort turns to clear recognition that something is wrong, and when that recognition is expressed in words spoken either to oneself, to God, or to another person, the first step in the process of [teshuva] has been taken, the part that relates to one's previous life and character.
Thus the second stages of both Garvey's process and of teshuva require a public expression and acceptance of the wrongdoer's responsibility for the bad act, and an overt articulation of regret and repudiation of the wrong.
C. Reparation and penance
In Garvey's depiction of the process of atonement, it is incumbent upon the wrongdoer, after feeling remorse and, through apology, verbally expressing such feelings, to "make amends. '52 Garvey suggests that most crimes result in both harm and a moral wrong; therefore, according to Garvey, the remedy for a wrongdoing consists of two corresponding actions, reparation and penance.
5 3 Because reparation, in the form of restitution or compensation, "makes amends for the harm the wrongdoer does, but not for the wrong he has done," Garvey explains, in addition to making reparations, "the wrongdoer must submit to penance. '54 Thus, Garvey refers to penance as "the final, critical piece of the expiation half of the atonement process. ' 1557 , 1584 (1998) (documenting that a capital defendant's "acceptance of responsibility truly does influence the jury's decision making" and that "a defendant's verbal acknowledgment of his killing would increase the likelihood of receiving a life sentence").
This explanation of the importance of verbal vidui would further appear to be the rationale behind the principle, which Maimonides again cites from the Talmud, that a person should engage in public vidui as an effective step in the process of teshuva. See MAIMONIDES, supra note 10, Laws of Teshuva 2:5.
Criticizing those who view public apologies as merely "shaming penalties," Garvey cautions us not to "forget that the offender is not only being exposed and shamed, he's also making an apology. Indeed, as far as atonement goes, treating an apology as nothing more than a chance to cause shame misses the point." See Garvey, supra note 2, at 1816 (emphasis in original).
For descriptive and normative discussions of the use of apology in the American law, see, e.g., id.; Cohen, supra note 28; Dan M. Kahan Garvey defines penance as "a self-imposed punishment, i.e., selfimposed hardship or suffering, which completes the process of expiation and finally rids the wrongdoer of his guilt. '56 Penance plays a unique role in Garvey's view of atonement, which "insists that punishment should do more: It should restore the offender to full standing in the community." 57 To explore the potent question of "[h]ow suffering manage[s] to effect this restoration," Garvey mandates the need "to shift perspectives. ' 1 5 Specifically, Garvey's approach requires us "to look at punishment not from the victim's perspective, but from the wrongdoer's." 59 This simple yet profound suggestion recognizes that often a wrongdoer "will feel smaller than before" and "will experience anger and resentment toward himself." 60 Significantly, Garvey explains, "the wrongdoer cannot restore his own moral standing unless he submits to punishment."61
Regarding penance, Rabbi Soloveitchik's discourses on teshuva again provide a helpful complement to Garvey's thoughts. Like Garvey, Rabbi Soloveitchik establishes a framework for analyzing the concept of penance based on the premise that the commission of a wrong results in two interrelated but distinct consequences. He explains that, on one level, in relation to the victim, a wrongful act produces liability on the part of the offender. 62 Similar to Garvey, Rabbi Soloveitchik posits that to counteract this culpability, the individual must engage in reparation, through the payment of restitution or compensation. 63 Thus, one kind of teshuva effects kappara, a form of forgiveness or acquittal from wrongdoing. 64 An individual who undertakes this kind of teshuva both literally and metaphorically pays a debt owed to another and is thereby released from further liability. 65 Indeed, Rabbi Soloveitchik notes an etymological link that underscores the corresponding conceptual similarity between reparation and this form of forgiveness: kappara derives from the same root as kofer, Yet, this form of teshuva does not adequately amend for the second result that Rabbi Soloveitchik attributes to the commission of a wrongful act. Employing an approach that anticipates Garvey's, and relying on various sources of Jewish thought, 67 Rabbi Soloveitchik examines the effect of wrongdoing on the individual who has committed the improper act. Specifically, he acknowledges the spiritual defilement caused by the impurity of sin. 68 To return from such spiritual defilement, Rabbi Soloveitchik explains, the individual must do more than merely pay the victim any obligation arising out of the wrongdoing. 69 As in Garvey's system, in the final stages of teshuva, Jewish law demands not only reparation, but, more importantly, penance, in the form of fundamental change in the individual's mode of behavior. 7°T o erase fully the taint of the wrongdoing and thus to obtain a restored place in the community, an individual must engage in what Rabbi Soloveitchik terms teshuva of tahara (repentance of purification), a more extensive form of spiritual purification or expiation. 7 ' Like penance, teshuva of tahara requires that a person undertake self-imposed forms of hardship, ones that relate to and address directly the particular nature of the act committed. 68. See PELI, supra note 10, at 51. In addition to its powerful philosophical implications, the notion of a change that takes place in the wrongdoer's personality is expressed in a technical legal sense as well. The Talmud documents Jewish law's acknowledgment of this change in spiritual status through the disqualification as credible witnesses of those individuals who have not reformed from their improper ways.
See id. at 55-56 (citing TALMUD BAVLI, Sanhedrin). 69 . Cf MAIMONIDES, supra note 10, Laws of Teshuva 1:1 (emphasizing that a person who damages another does not achieve atonement merely through the payment of restitution or compensation).
70. See id. at 2:2 to 2:4. 71. See PELI, supra note 10, at 51-52. 72. For example, the Talmud discusses the acts of penance required of a usurer, who, as a result of violating the laws of the Torah, has been disqualified as a credible witness. The Talmud instructs that the usurer must destroy all credit slips and refuse to lend money on interest under any circumstances, even when it may be legally permissible to do so. See PELI, supra note 10, at 56 (quoting TALMUD BAVLI, Sanhedrin 25b). Thus, teshuva of tahara requires, for the purposes of restoring spiritual purity and the resulting testimonial credibility, acts that demonstrate a renouncement even of the conditions that led to the improper past behavior. See id. Cf MAIMONIDES, supra note 10, Laws of Teshuva 2:4 (describing such practices as "distancing one's self far from the means of wrongdoing, changing one's name to demonstrate that 'I am not the same who committed those acts,' changing all of one's ways toward the good Through teshuva of tahara, then, an individual truly regains and returns to the state of undefiled spirituality lost as a consequence of the wrongdoing. 73 
HI. THE OBLIGATIONS OF THE WRONGED: RECONCILIATION
Once the wrongdoer has successfully completed expiation and the guilt has thereby been removed, Garvey writes, it is then time for the victim to complete the process of atonement through forgiveness. 74 According to Garvey, forgiveness "achieves the reconciliation of wrongdoer and wronged. ' 75 Specifically, Garvey suggests, just as expiation "enables an offender to purge the taint of guilt," expiation coupled with forgiveness "enables the victim to overcome his resentment. 76 Discussing the mechanics of forgiveness, Garvey argues that although
[a] victim may permissibly extend forgiveness to a wrongdoer who has done nothing but repent ... a victim may also legitimately withhold forgiveness until the wrongdoer has paid his debt in full, i.e., until the wrongdoer has not only repented but also apologized, made reparations, and endured his penance. Indeed, forgiveness may take some time in coming. 77 from offenders who have done all they can do to expiate their guilt."" A similar approach to the dynamics of forgiveness is found in Jewish thought. Discussing the obligations owed to the victim, Maimonides explains that teshuva in the form of reparations is not sufficient, but that the wrongdoer must repeatedly appease the victim and ask for forgiveness. 80 The responsibility on the wrongdoer is such that, if the victim initially refuses the request, the wrongdoer must continue to make a number of attempts to obtain forgiveness. 81 Nevertheless, once the wrongdoer has repeatedly demonstrated a sincere hope for reconciliation, parallel to Garvey's approach, Jewish law places the burden on the victim to grant forgiveness. In the powerful formulation of Maimonides, if the victim continuously denies forgiveness, the wrongdoer is released from further action, as the victim is then deemed to be the sinner. 82 Indeed, Maimonides emphasizes the responsibility incumbent on the victim, writing that it is improper for a person to withhold forgiveness; instead, a victim should be receptive to the wrongdoer's genuine attempts at reconciliation and atonement. 83
CONCLUSION
Despite the prominent position it has held for millennia in religious and moral thinking, the atonement model is relatively new to pation of an injured party. Absent the eventual complicity of the injured party, the apologizer's words are just talk.").
79. Garvey, supra note 2, at 1828. Cf Cohen supra note 28, at 1021 (citing psychological evidence finding that "an injured party ... who fails to forgive after receiving an apology [ ] may suffer the corrosive effects of storing anger"); Levi, supra note 26, at 1178 ("By apologizing, the offender acknowledges her diminutive moral stature and asks for restorative forgiveness. She also acknowledges the existence and importance (to both parties) of the moral register itself. When the apologizee gestures to acknowledge that meaning, he closes the circle of performance, thus establishing a new moral equilibrium."); Nygaard, supra note 3, at 1012.
For the offender who is sincerely repentant; feels shame for his act; who has recaptured compassion for the feelings of others; realizes the pain he has caused; and, who truly desires to turn a new leaf and be reconciled with society; the system must determine how it can facilitate that desire, not frustrate it out of ignorance or misguided notions. Id. American legal theory. Professor Garvey's attempt to offer a systematic depiction and analysis of the process of atonement and its possible relevance to American law appears to represent the most extensive such effort to date. As Garvey himself concedes, any application of a theory of atonement to the American legal system will encounter a number of problems and objections. For example, he acknowledges that "[i]f in the end you remain convinced that the ideal of community on which I base my account of atonement is indeed dangerous or irretrievable, then you will ... be forced to turn elsewhere for your understanding of punishment." ' These difficulties only increase when the analysis relates the concept of teshuva from Jewish law and philosophy to American law. 85 Nevertheless, Garvey's attempt is successful, for reasons that would appear to apply to theories of teshuva as well.
See
First, Garvey emphasizes that his "immediate aim is normative, not practical," and, therefore, "the discussion proceeds at a high level of abstraction" rather than "develop[ing] any concrete proposals for institutional or doctrinal reform." 86 Second, Garvey explains that a new model is necessary based on his conclusion that "the prevailing models of punishment ... deterrence[,] retributivism[,] restorativism and libertarianism ... fall short. '87 Finally, as Professor David Dolinko noted in introducing the symposium in which Garvey participated, Garvey's proposal offers a fresh perspective at a time when "[c]riminal punishment is an institution that is large, growing, and quite possibly mutating into new and surprising forms." 88 Ultimately, it is perhaps ironic that, in providing a new theory of punishment for American legal thought to consider in a future millennium, Garvey has in fact looked back to theories of atonement and teshuva that have spanned millennia of the past. The path to teshuva may indeed provide insight in formulating a new perspective on the notions of punishment underlying American law. 
